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Introduction 

This Guideline sets out the current best practice in international 

commercial arbitration for handling jurisdictional challenges. It provides 

guidance on:  

i. how to deal with challenges to jurisdiction (Article 1); 

ii. the most common types of challenges which arise, including 

jurisdiction-related and admissibility-related challenges (Articles 2 

and 3);  

iii. factors that arbitrators should take into account in determining how 

and when to deal with jurisdictional challenges (Article 4, paragraph 

1); and 

iv. the form in which a ruling on jurisdiction should be made (Article 4, 

paragraph 2).  

 

Preamble 

1. The authority of arbitrators to determine the merits of a dispute, 

otherwise known as the arbitrators’ jurisdiction, arises out of a valid and 

enforceable arbitration agreement,1 which is broad enough in scope to 

encompass the parties and their dispute(s). Once arbitrators have been 

appointed to decide a given dispute, in normal circumstances, their 

jurisdiction will last until they render a final award that resolves the 

dispute. However, if one or more of the parties challenge(s) the 

arbitrators’ jurisdiction, their decision-making power2 may become an 

issue.    
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2. It is impossible to provide definitive guidance on every single situation 

concerning jurisdictional challenges. This Guideline, therefore, seeks to 

raise awareness of the key issues that regularly arise and the relevant 

principles to apply when determining the most frequent challenges, 

which fall within the following broad categories:  

i. existence of the arbitration agreement;  

ii. validity of the arbitration agreement;  

iii. scope of the arbitration agreement; and  

iv. enforceability of the arbitration agreement.  

3. The fact that a party has challenged the arbitrators’ jurisdiction does not 

prevent the arbitrators from deciding the merits of that challenge and 

determining whether they do, or do not, have jurisdiction. This is based 

upon the universally accepted principle in modern international 

arbitration according to which arbitrators have the inherent power to 

determine whether they have jurisdiction. In other words, arbitrators are 

competent to determine their own competence.3 

4.  The majority of national laws and arbitration rules provide that a party 

who wishes to challenge the arbitrators’ jurisdiction should raise the 

challenge at the outset of the arbitration, or as soon as they are aware of 

the grounds for the challenge. Although most challenges arise at the 

beginning of the arbitration, challenges may arise at any time throughout 

the arbitration, even after an award has been rendered.4 Since challenges 

are sometimes used for purely tactical reasons, it is good practice for 

arbitrators to confirm with the parties that they do not have objections to 
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the arbitrators’ jurisdiction to decide the matter.  

5. A challenge to jurisdiction may be either comprehensive or partial.5 A 

comprehensive challenge to jurisdiction relates to the arbitrators’ 

authority to decide all aspects of the dispute between all the parties. A 

partial challenge to jurisdiction is one directed at the arbitrators’ 

authority to decide a particular claim, counterclaim, or issue, or the 

arbitrators’ authority over a particular party, for example, on the grounds 

that it falls outside of the scope of the arbitration agreement. 

6. When considering challenges, arbitrators should take care to distinguish 

between challenges to the arbitrators’ jurisdiction and challenges to the 

admissibility of claims. For example, a challenge on the basis that a 

claim, or part of claim, is time-barred or prohibited until some 

precondition has been fulfilled, is a challenge to the admissibility of that 

claim at that time, i.e. whether the arbitrators can hear the claim because 

it may be defective and/or procedurally inadmissible.6 It is not a 

challenge to the arbitrators’ jurisdiction to decide the claim itself. 

7. On the one hand, ‘jurisdiction’ defines and determines the power and 

authority of arbitrators to hear and decide a case.7 On the other hand, the 

‘admissibility’ relates to the claim and whether it is ripe and capable of 

being examined judicially, as well as a party’s legal right to bring its 

claim before the arbitrators. Before deciding on an admissibility 

challenge the arbitrators should first be satisfied that they have 

jurisdiction to determine the admissibility issue.8 

8. If the reason for any inadmissibility can be overcome, the arbitrators 
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should consider whether it is appropriate to stay the proceedings for the 

missing admissibility requirements to be satisfied. For example, if a 

mandatory requirement for mediation before the commencement of 

arbitration has not been complied with, the arbitrators may consider it 

appropriate to stay the arbitration pending compliance.  

9. The most important aspect of this distinction is that if the arbitrators fail 

to classify the challenge correctly, i.e. as a challenge to jurisdiction or 

admissibility, this may result in grounds for either party to challenge the 

decision.  In addition, whilst inadmissibility may be waived by a party, 

lack of jurisdiction can only be overcome by a fresh agreement between 

the parties.9 

 

Article 1 — General principles 

1. Unless otherwise agreed by the parties, arbitrators should consider 

and rule on their own jurisdiction when a party raises a 

jurisdictional challenge. However, they may not be the final arbiters 

of the matter, because, in certain circumstances, their decision on 

jurisdiction may be reviewed by a competent national court.  

2. The arbitration agreement is severable from the contract in which it 

is contained. Any challenge relating to the validity of the underlying 

contract will generally not affect the validity of the arbitration 

agreement. 

3. Upon being appointed, arbitrators should satisfy themselves, 

without making any detailed enquiry, that the parties have entered 
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into a valid arbitration agreement, that they have been properly 

appointed and that the dispute falls within the scope of the 

arbitration agreement. 

4. Arbitrators may reject a jurisdictional challenge if it has not been 

raised promptly or within any specified time limits. 

5. If the arbitrators have a concern that the subject-matter of the 

dispute is not arbitrable and neither party has raised the issue, then 

the arbitrators may invite the parties to make submissions on the 

issue before considering and ruling whether they have jurisdiction. 

6. If the arbitrators are concerned that the arbitration is being used as 

part of a criminal activity, such as money laundering, they should 

investigate those concerns and rule on whether they have 

jurisdiction.  

7. If one of the parties decides not to participate in the arbitration, 

even though no challenge has been raised, the arbitrators should 

consider and rule on whether they have jurisdiction to determine 

the matter in relation to the defaulting party. 

 

Commentary on Article 1 

Paragraph 1 

Arbitrators’ jurisdiction to rule on their own jurisdiction  

a) It is generally accepted that arbitrators have the power to decide upon 

their own jurisdiction. However, they may not be the sole or final 

arbiters of the question of jurisdiction.10 
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b)  If the court of the place of arbitration rules that there is a valid 

arbitration agreement, arbitrators may be able to re-examine their 

jurisdiction, at any stage, regardless of the court judgment. Conversely, 

if the court of the place of arbitration rules that there is no valid 

arbitration agreement, arbitrators should carefully consider whether such 

a judgment may have a pre-emptive effect against the validity of a future 

award.11 

c) If a party commences parallel court proceedings to challenge the 

arbitrators’ ruling on their own jurisdiction, the arbitrators need to 

decide whether to stay the arbitration pending the court decision or issue 

an anti-suit injunction.12 Considerations to be taken into account include 

the likely success of the challenge and whether they consider that it was 

made in good faith or just as a device to disrupt and/or delay the 

arbitration. If the arbitrators consider that the challenge is reasonable, it 

may be appropriate to wait for the court’s ruling. Conversely, if they 

consider that the application to court has been made unreasonably to 

delay the resolution of the dispute, they should continue with the 

arbitration proceedings.  

d) If parallel court proceedings are initiated outside the place of arbitration 

and the relevant court rules that the arbitrators have no jurisdiction, 

arbitrators are not bound by such a ruling and they should therefore 

proceed with the arbitration proceedings.13 

e) If parallel arbitral proceedings are initiated and two arbitral tribunals are 

seized regarding the same dispute, the tribunal first seized with the 
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matter should decide on its jurisdiction while the second tribunal stays 

the proceedings pending the decision of the first tribunal.14 Depending 

on the circumstances, the proceedings may be consolidated provided that 

this is permitted under the applicable lex arbitri, arbitration rules and/or 

the parties agree to the consolidation.15 

 

Paragraph 2 

Independence of the arbitration agreement from the main contract  

A contract will often contain clauses recording an agreement to arbitrate 

any dispute arising out of or in connection with that contract. That 

agreement to arbitrate is widely accepted to represent a separate and 

independent contract from the main contract itself. This is known as the 

principle of ‘severability’ or ‘separability’. Consequently, even though 

the arbitrators may consider that the main contract is invalid and/or 

unenforceable, they may decide that the arbitration agreement is valid 

and enforceable, insofar as it was not affected by the defects and/or 

vitiating factors which impacted the main contract.16 

 

Paragraph 3 

Initial enquiries to be made by arbitrators 

a) One aspect of the validity of arbitration may be whether arbitrators have 

been properly appointed.17 Before accepting an appointment, each of the 

arbitrators should declare that they possess any qualifications required 

by the agreement to arbitrate, including any arbitration rules and/or the 
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applicable law.18 If an arbitrator does not have any required 

qualifications, the arbitrator should immediately notify the parties of this 

in writing and ask them whether they wish to proceed with the 

appointment. The appointment of an arbitrator without any required 

qualifications in breach of the arbitration agreement could lead to the 

arbitrator’s removal and/or the setting aside and/or non-enforcement of 

the award. In order to reduce the risk of future challenges, it is good 

practice for arbitrators to record, at an early stage, that no party has 

raised a challenge to their jurisdiction and that they consider themselves 

properly appointed.   

b) Upon being appointed, arbitrators should satisfy themselves that the 

parties have made a valid arbitration agreement and that the dispute falls 

within its scope. To assist with this, they should ask to be supplied with 

a copy of the agreement or details of the agreement, as the case may be, 

under which the dispute is said to have arisen. If the arbitrators’ 

preliminary view is that there is no valid agreement to arbitrate, it will 

serve no purpose to proceed further with the arbitration, unless the 

parties are willing to enter into a fresh agreement to arbitrate, together 

with a confirmation of the prior appointment of the arbitrators. In this 

case, it is good practice to consult with the parties and ask for their 

comments concerning the arbitrators’ jurisdiction.  
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Paragraph 4 

Timing of challenges raised by a party 

Jurisdictional challenges are usually raised by one of the parties. 

National laws and arbitration rules may require a party raising a 

challenge to do so within a specified time limit. Accordingly, if a party 

challenges the arbitrators’ jurisdiction, the arbitrators should consider 

whether the challenge was made within any time limit specified. If there 

is no time limit, or where a party becomes aware of a given matter after 

the time limit, arbitrators should consider whether a challenge is made in 

a timely manner after the facts giving rise to the challenge become 

known. Challenges are sometimes used to attempt to delay and/or to 

frustrate the arbitration. Arbitrators should, therefore, decide whether the 

party making the challenge is deemed to have waived its right to 

challenge because the challenge is made late and there is no good reason 

for the delay, or whether the party’s position is inconsistent with an 

earlier stance.  

 

Paragraphs 5 to 7 

Arbitrators’ examination of jurisdiction in the absence of a challenge 

a) Where arbitrators identify a jurisdictional issue which the parties have 

not raised, the question arises as to whether they should take any active 

steps to draw the parties’ attention so that they can make submissions on 

this point. Arbitrators should normally not raise issues on their own. 

However, in some situations, they should examine their jurisdiction on 
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their own motion, regardless of the fact that no party has raised any 

challenge.19  

b) Examples include cases where arbitration is used as a means to cover up 

corruption, money laundering, exchange control fraud or other criminal 

activity. In addition, as part of their best efforts to render an enforceable 

award, arbitrators should ensure that the subject-matter is capable of 

settlement by arbitration and not contrary to any overriding mandatory 

laws and/or principles of public policy at the place of arbitration or a 

known place of enforcement or recognition.20 Finally, where one party 

decides not to participate in the arbitration, arbitrators should consider 

and rule on their jurisdiction with respect to that party, regardless of 

whether any challenge has been raised.21 

c) In any of these cases, it is good practice to invite the parties to file 

submissions on jurisdiction, whether separately or as part of their 

substantive memorials, before making any decision in order to ensure 

fair hearing. In addition, arbitrators should be wary to avoid appearance 

of bias when raising issues of jurisdiction on their own motion.  

 

Article 2 — Grounds for jurisdictional challenges which typically arise  

Most jurisdictional challenges arise in relation to whether:  

i) the arbitration agreement exists;  

ii) the parties to the dispute are the same as the parties to the 

arbitration agreement;  

iii) the arbitration agreement is defective;  
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iv) the arbitration agreement was made in the required form;  

v) the subject-matter falls within the scope of the arbitration 

agreement; and/or  

vi)  the arbitrators have the necessary powers.  

 

Commentary on Article 2 

Where different legal cultures are involved in international arbitrations, 

it is good practice for arbitrators to obtain the parties’ agreement as to 

the precise scope of any challenge. Arbitrators may invite the parties to 

agree upon the challenge or to narrow its scope at the case management 

conference. This can also be done by asking the parties to agree a Terms 

of Reference or a similar document, such as a Terms of Appointment.   

 

i) Whether the arbitration agreement exists 

a) A party challenging jurisdiction may argue that the contract it had 

entered into did not contain an agreement to arbitrate. Arbitration 

agreements are usually contained in the main contract between the 

parties, but sometimes an arbitration agreement is contained in a distinct 

and separate document, which is incorporated by reference in the 

contract between the parties.22 Examples include references to general 

terms and conditions, previous agreements between the parties or 

standard form contracts.   

b) The incorporation of an arbitration agreement by reference raises two 

questions which arbitrators should examine (1) whether the reference is 

Jurisdictional Challenges 



12 

 

clear and sufficient to imply consent to arbitrate and (2) whether such an 

agreement complies with the formal requirements of the lex arbitri and, 

if it is different, the law governing the arbitration agreement. Arbitrators 

should look at the common intention of the parties and determine 

whether the terms referred to actually form part of the contract between 

or among them.  

 

ii) Whether the parties to the dispute are the same as 

the parties to the arbitration agreement 

Arbitrators may need to determine who the parties bound by the 

agreement are and whether a third party not designated in the original 

agreement is nevertheless bound by it. The general principle is that an 

arbitration agreement binds only the parties who have originally agreed 

to it and, as a consequence, third parties are not bound by an arbitration 

agreement. However, a third party may be bound by the arbitration 

agreement in certain circumstances, if, for example, it is an assignee,  

successor in title, guarantor or so on, depending on the factual matrix of 

the case and the applicable legal norms governing extension of the 

arbitration agreement to third parties.  

 

iii) Whether the arbitration agreement is defective  

A challenge may arise where an arbitration agreement is incomplete, 

ambiguous, incoherent or contradictory.23 Typically, such an agreement 

might refer to an incorrectly described or a non-existent arbitral 
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institution or a set of arbitration rules.24 When faced with such a 

challenge, arbitrators should interpret any defective agreement and 

should, depending on the applicable legal norms, try to salvage the 

arbitration agreement,25 provided that they can determine that the parties 

did intend to submit their dispute to arbitration.26 

 

iv) Whether the arbitration agreement was made in the required form  

Any arbitration agreement should satisfy the requirements as to form 

which arise from the law governing the arbitration agreement and/or the 

lex arbitri. Most national laws require that an arbitration agreement be in 

writing or evidenced in a written text. In addition, they may require that 

the arbitration agreement be signed by duly authorised representatives of 

both parties. Arbitrators faced with such a challenge should, therefore, 

check the relevant applicable law and the arbitration agreement, 

including any arbitration rules, in order to determine whether such 

requirements have been satisfied.  

 

v) Whether the subject matter falls within the scope of  

the arbitration agreement  

a) It is important for the arbitrators to determine whether the dispute(s) 

arising between the parties fall within the substantive scope of the 

arbitration agreement. Subject to any specific or different approach 

under the pertinent applicable law(s), arbitrators should construe the 

arbitration agreement broadly in light of the parties’ common intention. 
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Accordingly, if it appears that certain matters or disputes are excluded 

from the scope of the arbitration agreement, arbitrators should consider 

whether to decline jurisdiction to decide on such matters or disputes, 

after giving the parties the opportunity to share their views in this 

regard.  

b) The determination of whether the scope of the arbitration agreement 

encompasses the subject matter in dispute is also linked to questions of 

arbitrability, subjective or objective.27 However, given the fact that 

arbitrability is treated as a separate ground for setting aside and/or 

refusing enforcement and/or recognition of arbitral awards, it suffices, 

for the purpose of the present Guideline, to state that arbitrators are 

indeed expected to observe any prevailing and overriding norms on 

arbitrability under the lex arbitri and/or the lex loci executionis when 

deciding on the dispute(s) arising between the parties. 

 

vi) Whether the arbitrators have the necessary powers  

Disputes frequently arise as to what powers have been given to the 

arbitrators. In such cases, jurisdictional challenges directed against 

arbitrators’ exercise of a particular procedural power, such as, for 

example, imposing sanctions for failure to produce documents, granting 

interest and/or awarding interim relief.28 The arbitrators’ powers derive 

from the arbitration agreement, including any arbitration rules which 

may confer specific powers or impose certain limitations, and the 

applicable law. When faced with such a challenge, arbitrators should 
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carefully determine the precise scope and extent of their powers. Any 

lack of powers may be cured by agreement of the parties. However, such 

an agreement may be limited by any overriding mandatory provisions of 

the applicable law.  

 

Article 3 — Admissibility of the claim  

After deciding upon the jurisdictional challenges, arbitrators may 

also be called upon to decide on the admissibility of the claim. This 

may include a determination as to whether a condition precedent to 

referring the dispute to arbitration exists and whether such a 

condition has been satisfied. It also involves challenges that the 

claim is time-barred.  

 

Commentary on Article 3 

Condition precedent (multi-tier) arbitration clauses 

a) Sometimes the parties’ agreement to arbitrate may include provisions to 

the effect that parties should take certain steps in advance of filing for 

arbitration, such as trying to settle their dispute(s) by direct negotiation, 

mediation or any other dispute resolution mechanism.29 For example, it 

is becoming increasingly common for arbitration agreements to require 

the parties to engage in one or more forms of alternative dispute 

resolution (ADR) before initiating arbitration. In such a case, arbitrators 

should decide whether (1) such a clause imposes an obligation and (2) if 

so, whether such an obligation should be or has been satisfied.30 They 
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should carefully examine the wording of the clause and also look at the 

conduct of the parties when they engaged in the fulfilment of the 

imposed condition in order to determine whether adequate efforts were 

made to satisfy the condition.31 

b) Where there is a clear and precise condition that was intended to be 

binding on the parties and was not fulfilled, arbitrators should reject the 

request for arbitration as procedurally inadmissible.32 Conversely, where 

they determine that the condition is imprecise or is only optional, 

arbitrators should dismiss the challenge to the admissibility and proceed 

with the arbitration.33 

 

Time-bars 

c) Many arbitration rules do not contain any provision limiting the time for 

commencing arbitration. However, an arbitration agreement may be 

worded in such a way that it contains an express time limit. In such a 

case, arbitrators should examine the wording and determine whether 

there are any limitations that apply, because it will serve no purpose to 

commence the arbitration if the claim is not ripe, nor to continue if the 

claim has become time-barred.    

 

Whether the arbitration agreement is enforceable 

d) It may be the case that the arbitration agreement is validly concluded, 

but is not enforceable in relation to certain dispute(s). This will require 

the arbitrators to determine the enforceability of the arbitration 
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agreement in relation to those disputes in order to ascertain whether the 

claim is admissible. 

 

Article 4 — Timing and form of the decision on jurisdiction  

1. Arbitrators should resolve any jurisdictional challenge in a timely 

and effective manner. When faced with a challenge to their 

jurisdiction, arbitrators may:  

i) decide on jurisdiction separately from the merits; or  

ii) deal with the jurisdictional challenge and the merits 

simultaneously.  

2. In any event, arbitrators should decide on jurisdiction in a reasoned 

decision or award. 

 

Commentary on Article 4 

Paragraph 1 

Arbitrators have broad discretion to determine the timing and the 

process by which to deal with a jurisdictional challenge. They need to 

consider the most efficient way to resolve jurisdictional challenges on a 

case-by-case basis.34 In any event, they should give directions for the 

exchange of evidence and submissions on the jurisdictional question, as 

well as the timing of any hearing that may be held separately from the 

hearing on the merits, if one is deemed necessary. They can either 

decline or confirm their jurisdiction. 
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Factors to consider when determining whether  

to separate (bifurcate) the decision on jurisdiction from the merits 

a) When deciding whether to split the jurisdictional challenge from 

consideration of the merits, arbitrators should consider the likelihood of 

success of the jurisdictional challenge and whether it can be determined 

without considering the merits of the underlying claim.35 Where 

jurisdictional challenges are well-founded and/or can be separated from 

the merits, arbitrators should normally separate the jurisdictional 

challenge from the merits and decide on the challenge first. Arbitrators 

should also take into account the views of the parties and any possible 

delay to the arbitral proceedings and increase of costs which may result.  

b) Conversely, if the challenge is closely related to the substantive issues of 

the dispute, or where the arbitrators consider it to be a mere tactical 

device to delay the proceedings, arbitrators should continue with the 

proceedings and incorporate their decision on jurisdiction into the final 

award on the merits.  

Paragraph 2 

a) It is good practice for arbitrators to issue their decision as to jurisdiction 

in the form of an award so that such a decision (or orders as to costs 

contained in such a decision) can be recognised and enforced under the 

New York Convention.36 Arbitrators should, therefore, ensure that their 

award on jurisdiction complies with all the relevant requirements with 

which awards need to comply.37 The form of the decision may, however, 

vary depending on the applicable law and the outcome.38 
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b) If arbitrators reject the challenge and confirm that they indeed have 

jurisdiction, they should do so in a procedural order and then proceed to 

hear and make an award on the merits. If arbitrators consider that they 

do have jurisdiction with regard to certain matters referred to arbitration, 

but not to others, arbitrators should proceed to hear and rule upon those 

which do fall within their jurisdiction.  

c) If, however, they consider that they do not have jurisdiction as to all 

matters referred to arbitration, they should issue a final award declining 

to decide the case for lack of jurisdiction.39 They should also consider 

making an award as to costs.40 An award deciding that the arbitrators 

have no jurisdiction should deal only with the jurisdictional question and 

should not address any aspect of the merits of the dispute between the 

parties.41 

Conclusion 

Jurisdiction is fundamental to the validity of arbitration proceedings and 

to the enforceability of arbitral awards. This Guideline focuses on the 

most commonly raised issues relating to any challenge to the arbitrators’ 

jurisdiction so that they can be dealt with in an efficient and effective 

manner.  

NOTE 

The Practice and Standards Committee (PSC) keeps these guidelines 

under constant review. Any comments and suggestions for updates and 

improvements can be sent by email to psc@ciarb.org 

Last revised  29 November 2016 
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