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Introduction 

This Guideline sets out the current best practice in international 

commercial arbitration in relation to the arbitrators’ power to grant 

interim measures.  It provides guidance on: 

i. interim measures in general (Articles 1 to 6); 

ii. ex parte applications  (Article 7); and 

iii. emergency arbitrators (Article 8).  

 

Preamble 

1. Historically, the power to grant interim measures in international 

arbitration was solely reserved to national courts. Today, many countries 

have modified their national arbitration laws to expressly recognise that 

courts and arbitrators possess concurrent jurisdiction to grant these types 

of measures.1  Additionally, many arbitral institutions have also revised 

their rules to expressly give arbitrators power to grant interim measures. 

Both national laws and arbitration rules generally give broad powers to 

arbitrators to grant any measure that they consider necessary and/or 

appropriate.   

2. One of the main challenges for arbitrators considering applications for 

interim measures is that the national laws and arbitration rules rarely 

provide any procedural rules or guidance on how an application for 

interim measures should be dealt with or what measures can be granted 

and in what circumstances. This is intended to give arbitrators a wide 

discretion as to the procedures they may adopt and the types of interim 

relief they may grant to suit the particular circumstances of each 

arbitration. When considering how to exercise this discretion, arbitrators 

should bear in mind that they are not bound to apply the procedures and 

principles developed in the national courts as these may not be relevant 

or suitable for arbitration. An alternative source of guidance may be 

found in arbitration practice sources developed by the international 
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arbitration community. These include scholarly commentaries, opinions, 

awards and orders.2  

3. Applications for interim measures typically, but not exclusively, arise at 

the first procedural hearing attended by all the parties (and their 

representatives). Sometimes an application by one party in the absence 

of the other party (an ex parte application) may be required mainly 

because of the nature of the relief sought. 

4. Additionally, the matter may be so urgent that a party needs to make an 

application for relief before an arbitral tribunal has been properly 

constituted. To cater for this situation some institutions have 

incorporated procedural provisions that enable a party to ask the 

institution to appoint an ‘emergency arbitrator’ to hear an emergency 

application for relief pending the formation of an arbitral tribunal.3  

Emergency arbitrators have substantially the same powers and 

responsibilities in relation to the grant of interim measures as the regular 

tribunal, even though they are appointed solely for the emergency 

application. Accordingly, all references to arbitrators’ powers or 

responsibilities in this Guideline relating to interim measures are equally 

applicable to emergency arbitrators and arbitral tribunals.   

 

Article 1 — General principles 

1. Arbitrators should deal with applications for interim measures 

promptly and expeditiously.  

2. Arbitrators faced with an application for interim measures should 

establish whether they have both the jurisdiction to hear the dispute 

and the power to order the interim measure being applied for under 

the arbitration agreement, including any applicable rules and the 

law of the place of arbitration (lex arbitri). 

3. Where the arbitration agreement, including any applicable rules 

and the lex arbitri contain provisions for granting interim measures, 
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arbitrators should adhere to the stipulated requirements and 

limitations, if any. 

4. Although the circumstances may warrant a preliminary ex parte 

decision, before reaching a final decision on an application for an 

interim measure, arbitrators should ensure that both parties have 

been given a fair opportunity to present their case.  

 

Commentary on Article 1 

Paragraph 1 

Applications for interim measures 

a) Interim measures usually arise out of an application by one of the 

parties.4 An application may be made orally during a hearing or at any 

other time in writing supported by evidence. The application should 

provide sufficient detail to enable the other parties to respond to it and 

for the arbitrators to make their decision. More specifically, the 

application should identify (1) the right(s) to be protected; (2) the nature 

of the measure(s) that the party is seeking; and (3) the circumstances that 

require such a measure.5 If the application does not specify all of these 

elements, arbitrators should consider requesting further information 

before deciding on the application. 

 

Priority to be given to applications for interim measures 

b) Arbitrators should give priority to applications for interim measures 

without disturbing the smooth progress of the arbitration. They should 

deal with the application as quickly as possible and in a manner that 

will, if possible, avoid adding costs and unnecessary delay to the 

proceedings. Sometimes applications for interim measures may be used 

as a delaying tactic or to harass the opposing party. In such cases, if the 

arbitrators consider that an application for interim measures is not made 

in good faith, they should reject it promptly. 
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Paragraph 2 

Express powers 

a) An important pre-condition for the granting of interim measures is the 

establishment of the arbitrators’ power to grant the requested measure. 

Even though it is unusual for the arbitration agreement itself to include 

an express provision for granting interim measures, it is common for 

national laws and arbitration rules to include general powers to grant 

interim measures. 

 

Implied powers 

b) If there are no express provisions allowing the arbitrators to grant 

interim measures and provided that there is no prohibition under the 

arbitration agreement, including the applicable arbitration rules and/or 

the lex arbitri, arbitrators may conclude that they have an implied power 

to do so.6 

 

Paragraph 3 

Applicable law(s) 

a) Arbitrators should take care to establish whether any aspects of the 

interim measures being requested are subject to any requirements or 

limitations imposed by law. They need to consider (1) the criteria for 

granting interim measures, (2) the types of interim measures that can be 

granted and (3) the procedure for granting such measures pursuant to the 

applicable law(s).7 

b) Where there are specific requirements concerning the arbitrators’ powers 

to grant interim measures and/or the procedure to be followed, these 

provisions should be complied with.  

c) In the absence of any provisions in the applicable law(s), arbitrators may 

consider it appropriate to apply standards developed in international 

arbitration practice (see Article 2 below). 
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d) Arbitrators may also consider whether the interim measure requested 

may contravene the law of the place where the measure is likely to be 

performed or enforced (lex loci executionis).8 In those circumstances the 

local courts may refuse to enforce the measure.9 Arbitrators should 

therefore consider if there is an alternative relief that can be granted that 

will not contravene that law. 

 

Paragraph 4 

Fair opportunity to present their case 

a) Interim measures are usually granted on an inter partes basis, i.e. after 

both the applicant and the opposing party are heard.10 A party against 

whom a measure is sought should be notified of the application for the 

interim measure at the earliest opportunity, provided with copies of all 

evidence and/or documents relied on by the applicant, and given a fair 

opportunity to respond before any final decision on the application is 

made.  

b) In the case of ex parte applications, the granting of an interim measure 

should be followed by submissions so that the parties have a fair and 

equal opportunity to present their case (see Article 7 below). 

 

Article 2 — Criteria for granting interim measures 

1. When deciding whether to grant interim measures arbitrators 

should examine all of the following criteria:  

i) prima facie establishment of jurisdiction; 

ii) prima facie establishment of case on the merits; 

iii) a risk of harm which is not adequately reparable by an award of 

damages if the measure is denied; and  

iv) proportionality.  

2. Depending on the nature of the interim measure requested and the 

particular circumstances of the case, some of the criteria may not 
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apply or may be relaxed.  

3. When assessing the criteria, arbitrators should take great care not 

to prejudge or predetermine the merits of the case itself.  

4. Arbitrators may require a party applying for an interim measure to 

provide security for damages as a condition of granting an interim 

measure.  

 

Commentary on Article 2 

Paragraph 1 

Criteria for granting interim measures 

Arbitrators should follow a structured analysis that examines the criteria 

set out in Article 2, paragraph 1.  If the applicant fails under any one 

element, arbitrators should refuse to grant the interim measure save for 

the requirement in item 3 (see Article 2, paragraph 2 below). 

 

i) Prima facie establishment of jurisdiction 

a) Before considering whether to grant an interim measure, arbitrators 

should determine whether they have prima facie jurisdiction over the 

dispute. This includes an examination of the evidence as to whether 

there is a valid arbitration agreement. This is usually satisfied by clear 

evidence of the existence of a written agreement to arbitrate between the 

parties.11 

b) Even if there is a pending jurisdictional challenge to the arbitrators’ 

authority, which they have not ruled on, arbitrators may still consider an 

application for interim measures and issue such measures, so long as 

they are satisfied that there is prima facie basis to assert jurisdiction.12 If 

arbitrators consider there is need for an interim measure, for example, to 

protect the status quo and/or to preserve evidence, then they do not have 

to delay their decision on the interim measures application pending 

consideration of the full jurisdictional challenge. The reason for this is 
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that the decision as to whether to order an interim measure is not a final 

determination on jurisdiction.13 

c) If, however, arbitrators consider that there is little or no chance that they 

will have jurisdiction, they should first consider the jurisdictional 

challenge before dealing with the application for interim measures. 

 

ii) Prima facie establishment of case on the merits  

Arbitrators considering an application for interim measures should be 

satisfied on the information before them that the applicant has a 

reasonably arguable case.14 This means that arbitrators should be 

satisfied on a very preliminary review of the applicant’s case that it has a 

probability of succeeding on the merits of its claim; however arbitrators 

should not prejudge the merits of the case (see Article 2, paragraph 3 

below). 

 

iii) A risk of harm which is not adequately  

reparable by an award of damages  

Arbitrators need to be satisfied that the party applying for an interim 

measure is likely to suffer harm if the measure is not granted. They do 

not need to be satisfied that the harm will definitely occur, rather they 

need to be satisfied that there is a risk that the harm is likely to occur. If 

the harm can be adequately compensated for by an award of monetary 

damages (that is likely to be honoured) it may not be appropriate to 

grant the interim measure.15 Arbitrators should therefore determine 

whether a given harm can be sufficiently and adequately compensated 

through damages on a case-by-case basis. The test to be applied to 

determine the level of harm that justifies an interim measure varies 

depending on the type of measure sought and the circumstances of the 

case.16 
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iv) Proportionality 

a) Arbitrators need also to consider any harm likely to be caused to the 

opposing party if they grant the interim measure. Any harm caused by 

granting the measure should be weighed against the likely harm to the 

applicant if the measure is not granted. They should consider whether 

the circumstances of the case and the grounds supporting the granting of 

the relief outweigh the grounds favouring denial of the relief or vice 

versa. 

b) Arbitrators may need to consider the relative financial position of the 

parties to ensure that a party will not be substantially disadvantaged if 

the interim measure is granted such that the arbitration is abandoned.  In 

this situation, the likely financial hardship to be caused to both parties 

should be carefully weighed and considered. 

 

Paragraph 2 

Specific requirements for certain types of interim measures 

While the requirements detailed in Article 2, paragraph 1 should all be 

considered, their precise application will depend to a great extent on the 

facts of the case and the type of interim measure which is sought. For 

example, requests for measures to preserve evidence may not need to 

satisfy the requirements for irreparable or serious harm (unless the 

preservation of evidence is costly or requires unusual efforts). In 

addition, when considering applications for security for costs, arbitrators 

should take into account their specific requirements.17 

 

Paragraph 3 

No prejudgment of the case 

a) When deciding applications for interim measures, arbitrators should be 

careful not to prejudge or predetermine the dispute itself. They should 

not finally decide any issue in the dispute based on the evidence and 
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argument in support of, or in opposition to, an application for interim 

measures. This also means that arbitrators should keep an open mind 

when hearing later submissions and evidence. Where arbitrators 

consider that the interim measure cannot be granted without making a 

decision on the merits of the case as a whole, they may either refrain 

from granting such a measure18  or proceed to an accelerated hearing on 

the merits. 

b) Arbitrators should emphasise to the parties that, in reaching their 

decision on an application for interim measures, they have not prejudged 

or fully decided any issue in the dispute. Failing to do so may result in 

later challenges to the arbitrators’ appointment on the basis of lack of 

impartiality. 

 

Paragraph 4 

Security for damages  

a) Arbitrators may consider it appropriate to make the granting of interim 

measures conditional upon the applicant providing security for any 

damages that may be suffered by the opposing party as a consequence of 

the measure being granted. Some national arbitration laws and some 

arbitration rules expressly provide for such a condition.19 Even without 

an express stipulation, it is common practice in international arbitration 

to attach conditions to the grant of interim measures to protect the 

interests of the opposing party in case the measure or measures turn out 

to have been unnecessary or inappropriate.  

b) In practice, the opposing party will usually ask the arbitrators to require 

the applicant to provide security for any damage that may be caused by 

an interim measure. However, arbitrators may order security for 

damages on their own motion, for example, where an inexperienced 

party is involved and where the requested measure has the potential to 

cause damage to the opposing party.  
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c) Arbitrators should consider factors such as (1) the actual expense to be 

incurred by the opposing party in complying with the measure; (2) the 

potential damage to the opposing party if the measure is subsequently 

found to have been unnecessary or inappropriate; and (3) the financial 

capacity of the applicant to provide the security. They should be wary of 

not stifling a meritorious application by an excessive order for security.  

d) Arbitrators have the discretion to decide on the amount of any security 

and the manner in which it is to be provided (e.g., bank guarantee, cash, 

cheque deposit, parent company guarantee, bond, payments into escrow 

account, liens on property, deposit with an independent stakeholder).  

The amount should cover any actual expenses incurred and damages 

likely to be suffered by the opposing party. Arbitrators should be wary 

of requiring security to be provided by taking possession of the opposing 

party’s stock-in-trade or tools of trade as this could prevent that party 

from carrying on its lawful business. 

 

Article 3 — Limitations on the power to grant interim measures  

1. Arbitrators cannot grant interim measures requiring actions by 

third parties.  

2. Arbitrators do not have the power to directly enforce interim 

measures they may grant.  

3. Arbitrators cannot impose penalties for non-compliance unless 

granted a specific power to do so by the arbitration agreement, 

including the applicable arbitration rules and/or the lex arbitri.  

 

Commentary on Article 3 

Paragraph 1 

Interim measures and third parties 

Arbitrators’ authority derives from the arbitration agreement and, as a 

result, their powers do not extend beyond the parties to the arbitration.  
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Arbitrators therefore cannot grant interim measures that are binding on 

third parties.20 However, arbitrators can require a party to the arbitration 

to take steps in relation to a third party.21 For example, a parent 

company can be required to direct its subsidiary to act in a particular 

manner. Nonetheless, arbitrators do not have power to order the 

attachment of assets which belong to, or are under control of, a third 

party. 

 

Paragraph 2 

Interim measures and national courts 

Arbitrators lack coercive powers to enforce their decisions on interim 

measures. In most cases where enforcement is necessary, this has to be 

done through national courts. There is no general consensus as to 

whether arbitrators’ decision granting interim measures should be issued 

in the form of a procedural order or an award capable of being enforced 

under the New York Convention. Some national courts consider that 

while an interim measure is only temporary in nature, it is, however, 

final for the purposes of enforcement.22 Arbitrators should bear in mind 

that any state which has adopted Articles 17H and 17I of the 

UNCITRAL Model Law on International Commercial Arbitration 1985 

(with amendments as adopted in 2006) will have a regime for 

recognition and enforcement of interim measures issued in the form of 

an interim award.23 

 

Paragraph 3 

Penalties for non-compliance with measures ordered 

a) Arbitrators cannot impose penal sanctions or punitive damages for non-

compliance with a decision ordering an interim measure unless the 

parties’ agreement, including the arbitration rules and/or the lex arbitri 

confer such a power on them.24 
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b) However, depending on the type of measure, arbitrators may impose 

different sanctions to promote compliance, including, among other 

things, the drawing of adverse inferences and taking into account the 

conduct of the recalcitrant party when allocating the costs of the 

arbitration.25 

 

Article 4 — Denying an application for interim measures  

1. In addition to the limitations on the arbitrators’ powers detailed in 

Article 3, arbitrators may decline an application for an interim 

measure in any of the following situations:  

i) the measure sought is incapable of being carried out; 

ii) the measure sought is incapable of preventing the alleged harm; 

iii) the measure sought is tantamount to final relief; and/or  

iv) the measure sought is applied for late and without good reason 

for the delay.  

2. Arbitrators may deny a request for an interim measure where the 

opposing party declares, or undertakes, in good faith that it will 

take steps to render the interim measure unnecessary.  

 

Commentary on Article 4 

Paragraph 1 

When considering an application for interim measures, arbitrators 

should take into account the factors listed in Article 4, paragraph 1 and, 

if any of them apply, the request for the interim measure(s) may be 

denied. 

 

i) Interim measures incapable of being carried out 

Arbitrators should consider whether the interim measure is capable of 

being carried out.26 Otherwise, it may be a waste of time and money to 

grant such a measure.  
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ii) Interim measures incapable of preventing the alleged harm 

Arbitrators should only grant measures that are capable of preventing the 

alleged harm. If the specific measures applied for are not capable of 

preventing the alleged harm, arbitrators may, on their own motion, grant 

a different and effective type of interim measure that is more 

appropriate. In doing so arbitrators should be very careful not to go 

beyond what has been requested.  

 

iii) Interim measures tantamount to final relief 

Arbitrators should consider denying an application that is, in fact, a 

disguised application for a final award on the merits. For example, 

where the subject matter of the dispute between the parties relates to the 

storage charges of a warehouse where goods are kept and the main claim 

requests a transfer of such goods to a different place, an interim measure 

having the same effect (i.e. transfer of the goods), will be tantamount to 

a final relief because it will involve a decision on one of the main 

claims.27 

 

iv) Timing of applications for interim measures 

Arbitrators should consider denying applications for interim measures 

which are made late and without good reason being provided for the 

delay. Arbitrators need to be satisfied that the applicant has made the 

application promptly, i.e. within a reasonable time of becoming aware of 

the necessary facts.28 

 

Paragraph 2 

Undertaking in good faith 

Instead of granting interim measures, arbitrators may decide it is more 

appropriate to accept an undertaking made in good faith by the party 

against whom the measures are sought. In such circumstances, 
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arbitrators may decide on the application solely based on the 

undertaking offered by the opposing party without considering whether 

or not the requirements for an interim measure have in fact been 

satisfied. 

 

Article 5 — Types of interim measures  

1. As a general rule, arbitrators may grant any measure that they 

deem necessary and appropriate in the circumstances of the case.  

2. Unless otherwise provided in the applicable national law and the 

applicable arbitration rules,29 arbitrators may grant any or all 

measures which fall within, but are not limited to,  one of the 

following categories:  

i) measures for the preservation of evidence that may be relevant 

and material to the resolution of the dispute;  

ii) measures for maintaining or restoring the status quo;  

iii) measures to provide security for costs;30 and  

iv) measures for interim payments.  

 

Commentary on Article 5 

Paragraph 1 

Arbitrators can construe the term ‘interim measures’ as broadly as 

possible in the particular circumstances. It is important to note that the 

measures arbitrators can grant are not necessarily limited to measures 

available to state courts at the place of arbitration. However, arbitrators 

should look at the likely place of performance and align the relief 

granted with the relevant laws in that jurisdiction to ensure that the 

interim measure can be successfully enforced (see Article 1, paragraph 3 

above). 
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Paragraph 2 

In practice, the measures granted by arbitrators should aim to prevent 

damage to, or loss of, the subject matter of the dispute. Such measures 

should also facilitate the conduct of the arbitral proceedings and/or the 

enforcement of any final award. 

 

i) Measures to preserve evidence and/or to detain property 

a) Provided that the parties have not agreed to the contrary, arbitrators’ 

powers are usually extensive, covering all forms of property, including 

shares and identifiable funds of money. Arbitrators have the powers to 

grant measures (1) for the inspection, preservation, custody or detention 

of evidence including property which is the subject matter of the dispute 

and (2) for samples and photographs to be taken from, or any 

observation be made of property, and/or to make the property available 

for expert testing.  

b) Applications for the preservation or detention of property have the 

potential to cause the opposing party a greater degree of harm than an 

application for inspection of the property. This is because preservation 

or detention of property may have serious and adverse consequences for 

a party that needs to use or sell the property. Consequently, arbitrators 

should take particular care to avoid any injustice being caused in such 

cases. 

 

ii) Measures to maintain or restore the status quo 

Arbitrators may grant interim measures which require a party to take, or 

refrain from taking, specified actions. For example, arbitrators may 

order a party to continue the performance of contractual obligations, 

such as carrying out construction works, to continue shipping products 

or providing intellectual property. If perishable goods are the subject of 

a dispute, arbitrators may order that a party sells them and keeps the 
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proceeds of sale in an escrow account until a further decision or a final 

award is issued.  

 

iii) Measures to provide security for costs 

In international arbitration, where the costs may be considerable,31 a 

party may be entitled to a level of costs protection from frivolous claims 

or claims brought by insolvent parties. Security for costs is a specific 

type of interim measure which requires the claiming party to provide 

security for the whole or part of the party’s anticipated costs32 where 

there is a risk that they will be unable to pay those costs if their claim 

fails. This particular interim measure raises complex issues which are 

dealt with in the Guideline on Applications for Security for Costs.33 

 

iv) Measures for interim payments 

Arbitrators may grant measures for interim payments where it is 

considered necessary to enable the applicant to remain in business or to 

facilitate the execution of a particular project.34 Before granting such a 

measure, they should be satisfied that the receiving party is entitled to 

the amount of the payment. In addition, when making their final award, 

arbitrators need to take account of any interim payments that have been 

made. 

 

Article 6 — Form of interim measures  

1. Unless otherwise specified in the lex arbitri and the applicable 

arbitration rules, arbitrators should grant interim measures in the 

form of a reasoned procedural order.  

2. Depending on the circumstances of the case, however, arbitrators 

may consider it appropriate to grant interim measures in the form 

of an interim award.  

3. Given the temporary nature of interim measures, if presented with 

Chartered Institute of Arbitrators  



17 

 

new evidence justifying a change to interim measures previously 

granted, arbitrators may modify, suspend or terminate them.  

 

Commentary on Article 6 

Arbitrators should take into account specific provisions as to the form of 

interim measures in any relevant arbitration rules as well as any 

mandatory provisions of the lex arbitri. However, the majority of 

arbitration laws and arbitration rules do not specify the form in which an 

interim measure should be granted in which case it is for the arbitrators 

to decide the appropriate course.35 

 

Paragraph 1 

Procedural order 

a) It is generally accepted that where an interim measure is needed as a 

matter of urgency, the quickest and simplest way of providing the relief 

is to issue a procedural order.36 Procedural orders generally do not need 

to comply with any formalities.37 However, it is advisable to expressly 

state that they may be varied upon further consideration of the 

application or if there is a change of circumstances that justifies the 

previous order being modified, suspended or terminated. 

b) Time permitting, it is good practice to include in any order reasons for 

granting or rejecting an application for interim measures to avoid the 

decision being perceived as arbitrary and to provide guidance to any 

enforcing authority, unless the parties agree that they do not need a 

reasoned decision.  

 

Paragraph 2 

Matters to consider when deciding the form of the decision  

a) Arbitrators should evaluate the advantages and disadvantages of the 

different forms of order including a procedural order and an interim 
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award. Matters arbitrators should take into account when deciding on the 

form for interim measures include (1) any potential savings of time and 

costs, (2) how best to achieve the objective for which the interim 

measure is applied, (3) the parties’ specific requests and comments, (4) 

the likelihood of compliance with the measure, (5) any requirements 

imposed in the applicable arbitration rules and/or the lex arbitri and (6) 

whether the courts in the place where the interim measures will be 

implemented recognise and enforce, or do not recognise and enforce, a 

particular form of arbitral decisions.  

b) Where a request for an interim measure has been refused, arbitrators 

should issue their decision in the form of an order.38 

c) Finally, some institutional rules require that all draft awards be reviewed 

by the institution before they are issued and this may cause considerable 

delay.39 Procedural orders do not require such scrutiny and can be issued 

more promptly.  

d) Arbitrators should consider granting interim measures in the form of an 

interim award if there are concerns regarding compliance because it is 

generally accepted that this has a strong positive effect on persuading 

the party to comply.40 Describing their decision as an ‘interim award’ 

reflects the fact that the award is provisional in nature and does not 

finally decide any issues between the parties.41 

e) While the term ‘award’ generally has no clear definition, the national 

laws of certain jurisdictions provide that an award is final as to its 

decisions and interim measures can be granted only by way of 

procedural orders.42 Therefore arbitrators should always check the 

applicable lex arbitri and/or arbitration rules and make sure that they 

have powers to grant interim measures in the form of an award (see 

Article 3, paragraph 2 above).  
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Paragraph 3 

Modification, suspension or termination of interim measures  

a) Where an interim measure is granted, arbitrators may subsequently 

modify, suspend or terminate the measure if presented with new 

evidence or argument that justifies the change. Ordinarily, arbitrators 

will do so upon request of one of the parties. In exceptional cases, for 

example, where the measure has been granted on an erroneous or 

fraudulent basis, arbitrators may do so on their own motion. When 

modifying an order on their own motion arbitrators need to consider 

carefully what change needs to be made and notify the parties of any 

changes.43 

b) It is common practice, when granting interim measures, for arbitrators to 

expressly require any party to give prompt disclosure of any material 

change in the circumstances which formed the basis for granting the 

interim measures. Arbitrators should consider emphasising the temporal 

character of any interim measures by including wording in their decision 

such as ‘during the course of the proceedings’ or ‘until a further decision 

or Final Award on the merits’.44 

 

Article 7 — Ex parte applications  

1. Interim measures can be granted either ex parte or after receiving 

submissions from both parties.  

2. Interim measures granted ex parte are subject to further review 

pending an inter partes hearing.  

 

Commentary on Article 7 

Paragraph 1 

Ex parte applications for interim measures 

a) The majority of national laws and arbitration rules are silent as to 

whether an application for interim measures needs to be notified to all 
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the parties involved in the arbitration and whether arbitrators can grant 

such measures ex parte. What the laws and rules usually provide is that 

both parties should be given a fair and equal opportunity to present their 

case (see Article 1, paragraph 4 above), which has been interpreted as 

precluding ex parte applications.  

b) However, in cases of extreme urgency or where an element of surprise 

or confidentiality is required to make the order effective, it may be 

appropriate for arbitrators to grant an interim measure on an ex parte 

basis, i.e. without notice to the party against whom the measure is 

sought and hearing initially submissions only from the party making the 

application,45 so long as it is not prohibited under the arbitration 

agreement, including any arbitration rules and the lex arbitri.46 In 

addition, the appropriate safeguards should be put in place to protect the 

interests of the party that is not heard, including making the necessary 

arrangements for that party (1) to be notified of any order made, (2) to 

be given copies of any evidence and documents submitted in connection 

with the application and (3) to be given a fair opportunity to be heard as 

soon thereafter as is reasonably practicable.47 Finally, when faced with 

an ex parte application, arbitrators should also bear in mind that they are 

hearing one side only, and even though they will make a provisional 

order pending an inter partes hearing, it is appropriate to test the 

applicant’s case and submissions more rigorously than might be normal, 

and to seek full and frank disclosure of points adverse to the applicant.48  

c) Arbitrators should be satisfied (1) that all the criteria applicable to 

interim measures generally are present (see Article 2 above) and 

additionally (2) that the disclosure of the application to the other party 

may well frustrate the purpose for which the relief is sought and render 

it, if granted, ineffective. For example, if an application for an interim 

measure were made to restrain assets being moved, the arbitrators would 

need to be satisfied that there was a genuine risk that the opposing party, 
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upon notice of the application, would move the assets in order to defeat 

the purpose of any decision. 

 

Paragraph 2 

When granting interim measures on an ex parte basis, arbitrators should 

emphasise that any such measure is provisional in that it is effective only 

for a limited time and pending the hearing of all parties. This stresses the 

temporary nature of any ex parte measure granted and serves to remind 

the parties that arbitrators may decide that it is appropriate to modify, 

suspend or terminate any provisional measure once they have heard 

from the opposing party at an inter partes hearing (see Article 6, 

paragraph 3 above).  

 

Article 8 — Emergency arbitrators  

1. If the parties’ arbitration agreement, including any arbitration 

rules, so permits, applications for interim measures can be granted 

by an emergency arbitrator before a regular tribunal has been 

formed.   

2. Once a regular tribunal has been formed, all requests for additional 

interim measures should be heard by that tribunal.  

 

Commentary on Article 8 

Paragraph 1 

Emergency arbitrator 

a) The need for emergency interim measures often arises simultaneously 

with the dispute but before any arbitrators have been appointed. In 

practice, it can take weeks or months to appoint a regular arbitral 

tribunal.  If a party needs emergency relief during this period, it can only 

apply to the local courts for relief, unless the arbitration agreement 

between the parties incorporates provisions for the appointment of an 
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emergency arbitrator.49 

b) An emergency arbitrator is typically a neutral appointed by an arbitral 

institution specifically to deal with an application for urgent interim 

relief which cannot wait for the constitution of the arbitral tribunal. The 

power of an emergency arbitrator is limited to decisions on interim 

measures and does not extend to any decisions on the merits of the case. 

Moreover, the decision of an emergency arbitrator does not bind the 

regular arbitrators and they may modify, suspend or terminate any order 

or interim award granted by the emergency arbitrator. 

 

Urgency 

c) An emergency arbitrator should be satisfied (1) that all the criteria 

applicable to interim measures generally are present (see Article 2 

above) and (2) that immediate or urgent measures are required which 

cannot wait for the constitution of the arbitral tribunal; otherwise, the 

emergency arbitrator may reject the application solely on the basis that it 

can wait.50 

 

Ex parte applications for emergency relief generally not allowed 

d) Most arbitration rules containing provisions for emergency arbitrators  

explicitly provide that both parties are to be notified of any application 

for emergency relief and given an opportunity to be heard and make 

submissions in relation to such an application.51 

 

Paragraph 2 

a) Arbitration rules typically provide that emergency arbitrators become 

functus officio once a regular tribunal has been composed and that once 

they have issued a decision on the applications for emergency relief, 

they cannot act as arbitrators in the subsequent arbitral proceedings, 

unless the parties agree otherwise.52 
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b) If the arbitral tribunal is constituted while the emergency arbitration 

proceedings are pending, the emergency arbitrator needs to consider 

whether they can still make a decision. In certain rules the emergency 

arbitrators may make their decision even if an arbitral tribunal has been 

constituted in the meantime,53 whereas in other rules, the matter should 

be transferred to the arbitral tribunal because once constituted all 

requests for interim measure should be addressed to it.54 

 

Conclusion 

1. There is little controversy about the authority of arbitrators to grant 

interim measures. They are generally given very broad powers to grant 

any interim measure they consider necessary and/or appropriate in the 

circumstances of the case before them. Nevertheless, numerous issues 

arise concerning the nature of the relief arbitrators may grant as well as 

its form and effectiveness. Also, different laws may govern different 

aspects of the process for granting interim measures and therefore great 

care should be taken to consider the appropriate laws.  

2. With this in mind, the present Guideline attempts to highlight best 

practice so as to assist arbitrators in dealing with applications for interim 

measures in an effective and efficient manner. 

 

NOTE 

The Practice and Standards Committee (PSC) keeps these guidelines 

under constant review. Any comments and suggestions for updates and 

improvements can be sent by email to psc@ciarb.org 

Last revised 29 November 2016 
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