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Introduction

. This Guideline sets out the current best practice in international
commercial arbitration for awarding interest. It provides guidance on:

i. how to deal with claims to award interest (Article 1);

ii. over what period interest should accrue (Article 2);

iii. at what rate interest should be awarded (Article 3); and

iv. whether simple or compound interest should be awarded (Article 4).

. This Guideline should be read in conjunction with the Guideline on
Drafting Arbitral Awards Part I — General and the Guideline on
Drafting Arbitral Awards Part III — Costs."

. In this Guideline references to ‘paying party’ should be understood as
the party who is directed to make a payment to another party and
references to ‘receiving party’ should be understood as the party who

receives a payment.

Preamble

. The purpose of an award of interest is to compensate a party for loss of
the opportunity to use money to which it is entitled and, at the same
time, to prevent the counterparty from being unjustly enriched as a
consequence of wrongfully withholding money that did not belong to it.
In international commercial arbitration where there is often a significant
interval between the origin of a dispute and the time when a final award
is issued by the arbitrators, interest may play an important role in
compensating the receiving party for the delay in receipt of money and it
can represent a significant proportion of the total sum awarded.

. One of the main challenges for arbitrators considering whether to award
interest is that different legal systems apply different approaches to the
same issue. Further, most national laws and arbitration rules provide
little guidance as to how to deal with a request for an award of interest

and do not specify how interest is to be calculated.” Complications may
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also arise due to the fact that some countries prohibit interest altogether
because it is inconsistent with their religious beliefs and other countries
consider certain types of interest to be contrary to public policy.’

. In the absence of express provisions allowing the arbitrators to award
interest and provided that there is no prohibition under the arbitration
agreement, including the applicable arbitration rules, and/or the the law
of the place of arbitration (lex arbitri), it is widely accepted that
arbitrators have a broad discretion whether to award interest, as part of

their inherent powers.*

. This Guideline examines the relevant factors that arbitrators should take

into account when deciding whether interest should be awarded, for

what periods, on what sums and at what rates.

Article 1 — General principles

. Arbitrators should establish what powers they have, if any, to award
interest under the arbitration agreement, including any arbitration
rules and the lex arbitri as well as the substantive law applicable to
the contract (lex causae).

. Arbitrators should invite the parties to make submissions and
present evidence as to whether interest should be awarded and if so,
at what rates, on what sums and for what periods, at an early stage
of the proceedings.

. When determining interest, arbitrators should have regard to all the
circumstances of the case and take into account the economic reality
within which the parties operate with a view to reaching a decision
which is both just and fair to all parties.

. An award of interest should compensate the receiving party. It

should not punish the paying party.

. An award of interest should state the arbitrators’ decision as to

interest and should contain reasons for any determination of rates
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and dates as well as whether interest awarded is simple or

compound.

Commentary on Article 1
Paragraph 1
Applicable law(s)

Some national laws provide that the right, if any, to interest is a matter
governed by the substantive law of the contract, while others provide
that it is a matter governed by the procedural law of the arbitration.
Accordingly, when considering the issue as to whether to award interest
arbitrators should take into account: (1) the substantive law applicable to
the contract (lex causae),” (2) the lex arbitri, (3) the applicable
arbitration rules and (4) any provisions in the arbitration agreement.
They may also choose to consider the law of the place of likely
enforcement, if known.

Arbitrators have to be wary that the laws of certain countries forbid the
application of interest because of public policy or overriding mandatory
rules and therefore an award ordering interest may be unenforceable in
such a country. Arbitrators who anticipate that the receiving party may
seek to enforce their award in such a country should consider whether it
is appropriate to make a separate partial award in respect of interest® or
to award interest as a form of ‘compensation’ without any specific

reference to interest.

Express or implied terms of the agreement between the parties
Arbitrators should also determine whether the contract between the
parties contains express or implied terms as to interest to which they
should give full effect, subject to any mandatory provisions of the
applicable law prohibiting interest. If an express term as to interest

exists, it may assist the arbitrators in determining such issues as (1) the
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period for which interest may be awarded, (2) the rate and (3) whether
interest should be simple or compound. Alternatively, interest may be

awarded on the basis of a term implied by a trade usage.

Paragraph 2
Early consideration of matters related to the award of interest

Arbitrators should encourage the parties to agree, or at least to discuss,
the issue of interest at an early stage in the arbitral proceedings, such as
the preliminary meeting or case management conference. If no claim at
all is made for interest and the arbitrators consider that this is an
oversight, they would be justified in drawing the oversight to the
attention of the parties, subject to the provisions of the arbitration
agreement including any arbitration rules and/or the lex arbitri.

Issues to discuss should include the rate of interest, the date from which
interest should start to accrue and the type of interest. In cases where
there is a disagreement as to the currency in which award should be
made or there are multiple currencies, arbitrators should invite
submissions and consider the matter because this may affect the rate of

interest.

Scope of arbitrators’ powers to order interest
Arbitrators may apply interest to any amounts awarded, including (1) a
pecuniary sum awarded to one of the parties, (2) an amount claimed in
the arbitration and outstanding at the commencement of the arbitration
but paid before the award was made up to the date of payment and (3)

COStS.7



Drafting Arbitral Awards Part Il — Interest

Paragraph 3
Just and fair compensation
When awarding interest, arbitrators should, as far as possible, seek to
award an appropriate level of compensation for the receiving party,
without unfairly injuring the paying party. They should avoid either
overcompensating or undercompensating the receiving party and
unfairly benefiting the paying party. Arbitrators should decide what is
just and fair for both the paying and the receiving parties based on both
parties’ commercial circumstances. In exercising any broad discretion
that they have in awarding interest, arbitrators should use the same level
of care and diligence as they do in determining awards of damages and

awards of costs.

Paragraph 4
Compensatory nature of interest
The purpose of awarding interest is to compensate the injured party by
placing it in the same position as it would have been in if no breach had
occurred. Accordingly, the amount of interest should be designed purely
to compensate a receiving party for being kept out of its money and
provide it with a form of commercially realistic restitution without
punishing the paying party. Courts in some jurisdictions may refuse to
enforce awards of interest that they consider punitive or usurious

according to their national laws.*

Paragraph 5
Treatment of interest in awards
In the award on interest arbitrators should describe the basis of their
power to decide on the matter and any agreed and/or adopted procedure.
They should summarise the parties’ positions and arguments regarding

interest and provide reasons for their decision.” Arbitrators should
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calculate the amount(s) of interest payable up to the date of the award,
applying the relevant interest rates. They should also provide sufficient
information so that interest can be calculated for the period between the
date of the award and final payment of all sums due. Finally, the
decision as to interest should be repeated in the dispositive part of the

award in order to be enforceable.

Article 2 — Period of interest accrual
. Arbitrators should determine the date or dates when liability for

interest starts to accrue.

. Arbitrators should include in their award of interest:

i) the amount of interest payable up to the date of the award (‘pre-
award interest’); and

ii) the information required to calculate the interest payable
between the date of the award and the date of payment (‘post-

award interest’).

Commentary on Article 2
Paragraph 1
Time from which interest accrues
In their award, the arbitrators should identify the date or dates from
which interest started running and state the interest rate or rates to be
applied to the amounts in question for the applicable time periods.
Generally, interest should be awarded from the date or dates of default
or breach of contract if the damage started to accrue on that date.
Alternatively, if the arbitrators conclude that it is not possible to
establish the exact date or dates when the damage started to accrue, for
example, where damages were incurred over a period of time, they may
conclude that it is just and fair to both parties to award interest from a

middle or average date from which the damage started to accrue. In the
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absence of evidence as to when damage began to be incurred, the
arbitrators may conclude that it is just and fair to both parties to award
interest from the date of the formal demand for payment (ic demand of
payment made in writing with notice to the debtor) or from the date of
the commencement of the arbitration. In the case of debts, interest

should normally be awarded from the date when the debt fell due.

Paragraph 2
Period over which interest accrues
Pre-award interest accounts for the time between the original breach and
the award. Post-award interest accounts for the period between the date
of the award and the date on which the sums awarded are actually paid.
To encourage prompt payment, arbitrators may decide to allow the
paying party a grace period say, for example, of 30 to 60 days, during
which interest will not accrue.'” Additionally, they may specify that
interest should accrue for the grace period in the event that the award is

not satisfied before the grace period expires.

Article 3 — Rate of interest

. Once the date or dates for which interest accrues have been

determined, arbitrators should decide the applicable interest rate or
rates.

. Arbitrators frequently award the same rate for both pre-award and
post-award interest, although they should consider in all cases
whether it would be more appropriate to charge a different rate for

each period.
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Commentary on Article 3
Paragraph 1
If the parties do not agree on the rate of interest in their contract or
during the arbitration, it is up to the arbitrators to determine the
appropriate rate. The rate should be reasonable and take into account all
relevant circumstances, in particular applicable contractual provisions
and interest rates prevailing in the markets for the relevant currency

during the relevant period.

Determining the interest rate

It is good practice to assess the rate of interest by reference to the rate at
which a party in the position of the receiving party would have had to
pay to borrow the sum awarded for the period in question.'' The starting
point for that assessment is the rate of interest applicable to short term
unsecured loans prevailing for the currency of payment at the place of
payment.

In the absence of evidence of that rate, reference may be made to rates in
the country of the relevant currency, place of performance or the
domicile of the receiving party. An alternative approach is to consider
the rate of interest at which a party in the position of the paying party
would have to borrow to pay the sum awarded.'? If arbitrators consider
that the parties intended to avoid the norms of their respective
jurisdictions, they may conclude that it is more appropriate to award the
rate or rates used on the international financial market for that
currency. "

In any case, arbitrators should avoid determining a rate of interest that it
is so low that the paying party will have little incentive to pay. At the
same time, arbitrators should also avoid determining a rate of interest so
high that the receiving party may be disinclined to pursue enforcement

of its award vigorously.
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e) The fact that a particular claimant was in a special position such that it
could only borrow the money at a very high rate or it was able to borrow
at favourable rates is only relevant if it was known or ought to have been
known at the inception of the relationship when the contract was entered
into. The arbitrators may wish to enter into this type of analysis only if

they are provided with persuasive evidence by the parties.

Currency of compensation
f) The question of what is the currency of compensation is usually fixed in
the contractual provisions for payment. If it is not, arbitrators may
consider that another currency is more appropriate for compensation
depending on the specific circumstances of the case. Arbitrators have a
wide discretion in determining the currency of the award and in dealing
with issues of currency conversion. However, arbitrators need to be
wary of the fact that interest rates may vary significantly depending on
the currency to which they are applied. When deciding the question of
currency, it is good practice for arbitrators to state the reasons for their

choice.

Paragraph 2
Consistency between the rate of pre-award and post-award interest
Arbitrators should consider separately what to award in respect of pre-
award interest and post-award interest and should also decide whether to
choose a fixed or floating rate for both the pre-award and post-award
interest. Arbitrators may consider it appropriate to award a single rate
for both periods, making no distinction between pre-award and post-
award interest,' particularly if interest rates are the same in both
periods. Alternatively, if interest rates are fluctuating, arbitrators may
consider it more appropriate to award different rates which better reflect

increases or decreases in the value of money over the period(s) in
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question. Arbitrators should be wary of the fact that awarding post-
award interest at a higher rate may be argued to be punishing the paying
party which is contrary to the general principle that awards of interest
should be to compensate and not punish (see Article 1.4 above). In the
event that arbitrators consider it appropriate to award post-award interest
at a higher rate, they should explain the reasons for their decision in

order to reduce the risk of challenge.

Article 4 — Simple or compound interest
Arbitrators should decide whether to award interest on a simple or
compound basis. If they determine that the application of simple
interest will not provide adequate compensation to the injured
party, they may award compound interest, in the absence of any
contrary provisions in the arbitration agreement, including any

applicable rules and the lex arbitri.

Commentary on Article 4
‘Simple interest’ is interest payable only on the principal sum awarded
and not on the accumulated interest. ‘Compound interest’, on the other
hand, is interest that is applied periodically, depending on the
compounding period, on both the principal sum awarded and

accumulated interest.

Simple interest
Arbitrators should award simple interest where they consider that it
provides the appropriate level of compensation to the receiving party for

the delayed receipt of the principal sum awarded.

10
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Compound interest

Arbitrators should award compound interest where they consider that it
provides the appropriate level of compensation to the receiving party for
the delayed receipt of the principal sum awarded to include, for
example, circumstances where: (1) the parties have agreed on the
payment of compound interest; (2) a party’s failure to fulfil its
obligations caused the receiving party to incur financing costs on which
it paid compound interest; (3) the receiving party has established that it
would have earned compound interest in the normal course of business
on the money owed if it had been paid on time."

However, before awarding compound interest, arbitrators should always
check the applicable law(s) and rules because certain jurisdictions may
prohibit the payment of compound interest or limit the circumstances in

which it may be awarded.

Compounding period
If compound interest is awarded, arbitrators should state the length of
the compounding period. The compounding period is the frequency with
which interest is calculated and added to the principal sum outstanding.
As a result, the principal sum on which interest is calculated for the next
compounding period is increased by reference to the interest earned
from the previous period. Arbitrators should be aware that the impact of
the choice of compounding period can be substantial, since the more

frequent the compounding, the greater the amount of interest.

Conclusion
The availability and rate of interest in arbitration can have substantial
practical importance, especially where the amount in dispute is large
and/or the time periods involved are extended. This Guideline

summarises the various considerations arbitrators should take into

11
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account when considering whether to award interest with the objective
of reaching a decision that takes into account the financial and economic

realities of each case.

NOTE
The Practice and Standards Committee (PSC) keeps these guidelines
under constant review. Any comments and suggestions for updates and
improvements can be sent by email to psc@ciarb.org
Last revised 8 June 2016
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