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Getting to know you

No polling feature available 

To vote please use the Chat function via the Chat icon at the bottom of your 
screens ☺

Key:

Yes = type 1 in the Chat

No = type 2 in the Chat

Thank you!



Getting to know you

Do you mediate full time?

YES! I mediate full time = 1

No! I do not mediate full time = 2

Thank you



It’s beginning to look like Christmas



Not Santa, but almost: Sir Geoffrey Vos
Image credit (Vos): Chensiyuan via Wikicommons

https://commons.wikimedia.org/wiki/File:1_geoffrey_vos_2018.jpg


Why?
McParland v Whitehead [2020] EWHC 298 (Ch.)

Judgment 14.02.20: Lomax may apply to mediation despite Halsey, 
Sir Geoffrey Vos at para 42

Tech Nation webinar: “The Law Tech Debate” 06.07.20

Business Dispute Resolution after Covid-19: Is it time to change the 
way Commercial Disputes are resolved?

During the course of the debate Sir Geoffrey Vos, Chancellor of the 
High Court, made clear that the way forward was much more ADR 
much more “integrated” into the Civil Justice system.

What will “integration” look like?



The consultation about a consultation

In October 2020 the Civil Justice Council 
announced a consultation about the Terms of 
Reference for a consultation about the PAPs.  It 
includes a question about this term of reference:

Are PAPs a mechanism for de facto compulsory 
ADR prior to commencement of litigation? Should 
they be?



What do you say?

Great idea!  I’m in = 1

Disaster!  ADR should never be mandatory = 2



The direction of travel is clear
Lomax v Lomax [2019] EWCA Civ. 1467

Judgment 06.08.19: compulsory Neutral Evaluation under CPR 
3.1(2)(m)

McParland v Whitehead [2020] EWHC 298 (Ch.)

Judgment 14.02.20: Lomax may apply to mediation despite Halsey, 
Sir Geoffrey Vos at para 42

Bresco Electrical Services Ltd (In Liquidation) v Michael J Lonsdale 
(Electrical) Ltd [2020] UKSC 25 
(https://www.bailii.org/uk/cases/UKSC/2020/25.html)

Per curiam: adjudication is an established and successful form of 
ADR which can be sued even if a company is in liquidation.

https://www.bailii.org/uk/cases/UKSC/2020/25.html


The direction of travel is clear
EAXB v University Hospitals of Leicester NHS Trust [2020] (D96YJ039 –
Kings Chambers’ website)

Judgment 06.01.20: D refused costs for failing to make any offer at a JSM (Counsel’s 
note)

BXB v Watch Tower and Bible Tract Society of Pennsylvania & Ors [2020] EWHC 656 

Costs judgment 11.03.20: indemnity costs against D for period after D’s refusal to 
engage in ADR

DSN V Blackpool FC [2020] EWHC 595 (QB) 

Costs judgment 20.03.20: indemnity costs against D from point Court ordered ADR

Wales v CBRE and Aviva [2020] EWHC 1050 (Comm.)

Costs judgment 30.04.20: Ds recovered reduced costs from C because Ds refused to 
mediate



Is it going to be lonely this Christmas?

We are most definitely not alone!

Nigeria: PD No 1 of April 2019 PD for the 
Elimination of the Backlog

Greece: Law of November 2019

State of New York: Presumptive mediation



What do they all have in common?

• Backlogs

• Made worse by this Pandemic of 2020

• No Platform on which to manage ADR



Compare Turkey!

• Mandatory mediation

• With serious sanctions

• Mediation Bureaux

• A platform on which all participants 
to the mediation collaborate



Is the Backlog in England and Wales
as dire as those foreign jurisdictions?

Easily

DEF’s analysis of the latest MoJ statistics (published on 
3 Sept 2020) shows, compared with 2019, there have 
been 650,000 fewer claims.

Not all of those claims will be brought because parties 
will settle between themselves or parties will have 
become insolvent.

That probably leaves between a 400,000-500,000 
Tsunami of Litigation in addition to Business as Usual 
case starts 



More mediations = the case for 
mediation management platforms

This year’s CIArb Alexander Lecture was given 
by Professor Richard Susskind, OBE.  From the 
report I read this comment shines out:

Users do not want the dispute resolution 
process; they want the outcomes that these 
processes bring. 

https://www.ciarb.org/news/ciarb-s-alexander-
lecture-2020-the-future-of-dispute-resolution/

https://www.ciarb.org/news/ciarb-s-alexander-lecture-2020-the-future-of-dispute-resolution/


The place of technology in mediation

• Automation or transformation?

• Foundations must be built soundly 
before transforming a process

• This means: automation first, 
transformation second



Case study: global freight shipping

Containerisation



What kind of technology?

• Paper

• Telephone

• e-mail

• Bundling programs

• Remote Hearing video conferencing systems

• ADR case management Platforms

• Artificial Intelligence



Some caveats common to all tech

The confidentiality of any mediation is paramount

Leaving the lever arch of mediation papers on a train 
is a disaster

Allowing hackers to listen to (and record?) a video 
enabled mediation hearing is also a disaster

Leaving analysis of facts and arguments to AI is, for 
the moment(!), probably a disaster too



Technology must enable Trust

As always the mediator has to build Trust 
in him or her and the mediation process 
to ensure the outcomes are credible, 
relevant and that all parties have 
confidence in the outcomes.



Ethics and confidentiality

Vital considerations that underpin 
mediation before today, today and 
in the future. 

Those considerations will never 
change.



Ethics and AI

• AI offers enormous potential to benefit humanity

• The exponential growth in processing power lends 
greater growth for AI programs

• For example, in the NHS to make an early diagnosis 
of cancerous cells in the body

• Questions have been raised around the use of that 
data for other purposes

• At the other end of the spectrum is HMCTS – barely 
any data gathering



AI = good, or bad?
• To determine whether AI is ethically good, or bad, 

calls for evaluation of the methodology of data 
gathering, the volume of data gathered and by whom 
gathered.

• Bill Shepherd, the CEO of AI business gliff.ai, recently 
observed: 

“The world is becoming more and more reliant upon 
artificial intelligence. AI is only as good as the data that is 
used to create it. Our products will make AI safer and 
easier to use.”



Vox Pop AI

How many of you are using or actively 
preparing to use AI in your mediation 
practice?

Couldn’t live without it = 1

err, not at all = 2



Cyber-security

Who has in place written policies and 
records of their cyber-security risk 
assessments pursuant to the Data 
Protection Act, 2018?

Yes, we do! = 1

Wait….the 2018 Act applies to me?! = 2



GDPR – building trust in your
mediation practice
Any processing by any means of personal data is caught by the 
GDPR which is part of the UK’s domestic law under the Data 
Protection Act, 2018 in force since 25.05.18.  GDPR will remain 
relevant no matter what kind of Brexit we get.

Processing includes paper processing as well as electronic.

A data processor is anyone who receives personal data.

A data controller is someone who undertakes the arranging of that 
personal data in a filing system be it electronic or paper.



Mediators are caught by the GDPR

Breaches lead to:

➢ Big investigation by the ICO!

➢ Big investigation by professional 
regulators, if any! 

➢ Big fines!

➢ Big loss of reputation!

Big, big, big problems!



Common breaches

The ICO report the following common breaches 
in the Justice sector:

➢ Data posted or faxed to incorrect recipient

➢ Loss or theft of paperwork

➢ Data sent by email to incorrect recipient

➢ Failure to redact data

➢ Failure to use bcc when sending email

➢ Loss or theft of unencrypted devices



GDPR: The must know Articles

Art. 
no.

Article

4 Key definitions

5 Principles of lawful processing

6 Grounds upon which to process

9 Special categories of personal data

24 The role of the Data Controller

25 Data protection by design and default

28 Data Processors

30 Records of processing activities

32 Security of processing

33 Notifying breaches

No. Article

34 Requirement to advise data subjects of breaches

37 Data Protection Officer

44-47 
and 49

Transfers to Third Countries or International 
Organisations, derogations



GDPR: The must know Articles



GDPR: Art. 6 - Grounds upon which to process

Processing shall be lawful only if and to the extent that 
at least one of the following applies:

(a) the data subject has given consent to the processing 
of his or her personal data for one or more specific 
purposes;

(b) processing is necessary for the performance of a 
contract to which the data subject is party or in order to 
take steps at the request of the data subject prior to 
entering into a contract;

(c) processing is necessary for compliance with a legal 
obligation to which the controller is subject;



GDPR: Art. 32 - Security of processing

(a) the pseudonymisation and encryption of personal 
data;

(b) the ability to ensure the ongoing confidentiality, 
integrity, availability and resilience of processing 
systems and services;

(c) the ability to restore the availability and access to 
personal data in a timely manner in the event of a 
physical or technical incident;

(d) a process for regularly testing, assessing and 
evaluating the effectiveness of technical and 
organisational measures for ensuring the security of the 
processing. 



GDPR: Arts. 44, 45-47 and 49
Transfers to Third Countries (International Transfers)
Transfers of personal data can take place to countries outside the EEA. 

Different routes to compliance: adequacy decision, execution of approved 
model clauses or the existence of binding corporate rules (BCRs).  If none of 
those apply then permitted derogations (as set out in Article 49) from the 
prohibition of International Transfer in Article 44.  Most relevant

(b) the transfer is necessary for the performance of a contract between the 
data subject and the controller or the implementation of pre-contractual 
measures taken at the data subject's request

or,

(c) the transfer is necessary for the conclusion or performance of a contract 
concluded in the interest of the data subject between the controller and 
another natural or legal person

or,

(e) the transfer is necessary for the establishment, exercise or defence of 
legal claims



Art 44 is very important 

Especially after Schrems II

Anyone using AWS, Microsoft or Google to host data 
needs to stop doing that, now or, to be compliant, in July 
2020

I blogged for Mediate.com on this issue in September and 
that blog provides detailed information;

https://www.mediate.com//articles/guise-mediation-
service.cfm



How to bomb-proof mediations

“Evidence and documents

11. The Parties agree to use DEF (DisputesEfiling) to 

exchange the documents for the mediation and to provide 

the Mediator with documents for the mediation.  If the 

Mediator starts the e-file he shall add the cost to his bill.”

Simples….. 

[reproduced from Andrew Ritchie, QC’s standard form 

mediation agreement, Spring 2019 edition]



Breaches happen even in the best run 
organisations…

Cyberintrusion (aka hacking!)

Malware attack on an arbitral institution in July 2015:

The South China Seas Arbitration 

(Republic of the Philippines v The People’s Republic of China)

Case no. 2013-19

Heard at the Permanent Court of Arbitration (PCA),

at The Peace Palace, The Hague, Netherlands



Relevant recent ICO cases…and fines 
May 2018

The Crown Prosecution Service was fined £325,000 
after they lost unencrypted DVDs containing 
recordings of police interviews with 15 victims of 
child sex abuse.  

The DVDs were left in a secure building but a building 
which was shared with other entities.  The package 
was left at the shared reception.  The DVDs have 
never been found.

This was the 2nd time this had happened to the CPS.



Volume is the real test

Increasing pressure on dwindling court resources led the Civil 
Justice Council to recommend near-compulsory ADR in every 
civil action in a November 2018 report.

Recommendation 20(a) says:

“The terms of claim documents, Court forms, pre‐action 
protocols and guidance documents already contain significant 
prompts towards ADR but should be reviewed to ensure 
that….there is effectively a presumption that ADR will be 
attempted in any case which is not otherwise settled….”

Sir Geoffrey Vos’ is MR from 11.01.21 and “de facto compulsory 
ADR” is coming to the CPR and/or the



Old tech: lever arch files



Drawback



Data breach: protection



Two birds but one stone: secure spaces 
solve the challenge of high volumes of 
work and the risk of data breaches 

A secure space for mediators to work collaboratively with the parties.
Some concerns to consider when choosing an ADR management platform:

• Firms’ extranets are not neutral (The Partisan Problem)
• In any event, how much time do mediators have to assess the cyber-

security of each firm’s extranet
• Some commercial platforms only enable unstructured working
• There are concerns about off-platform emails
• Even more concerns about on-platform emailing systems that do not 

remove the risk of erroneous recipient auto-fill
• Yet more concerns about servers outside the EEA



Useful reading

National Audit Office paper:

Guidance for audit committees on cloud services

Assessment of cloud services – looking at cloud services as part 
of organisational and digital strategies, the business case process 
and due diligence.

Implementation of cloud services – considering system 
configuration, data migration, service risk and security.

Management of cloud services – covering operational 
considerations, the need for assurance from third parties and the 
capability needed to manage live running.

Published 24 April 2019



…and

Fordham International Law Journal, Volume 
40, Issue 3 2017 article 11

A call to Cyberarms: The International 
Arbitrator’s Duty To Avoid Digital Intrusion

by Stephanie Cohen and Mark Morril

https://ir.lawnet.fordham.edu/cgi/viewcont
ent.cgi?article=2657&context=ilj

        

https://ir.lawnet.fordham.edu/cgi/viewcontent.cgi?article=2657&context=ilj


Some solutions to consider 
for your practice

• Bundling programs

• ADR management platforms

There are a wide range of solutions but each 
represents an out-sourcing of your duties:

❖ Under the GDPR qua Data Controller

❖ AND 

❖ Under the mediation agreement your duty of 
confidentiality



Some examples of the solutions on offer

Bundling programs:

• Caselines

• Adobe Acrobat 

• Opus 2



Caselines



Adobe Acrobat



Opus 2 Magnum



Some examples of the solutions on offer

ADR management platforms:

• Crek

• ODRPlat

• DisputesEfiling

These are bespoke platforms for the purpose of 
managing mediations.  Distinguishable by the 
functionality tailored to the needs of mediation and to 
be sharply contrasted with Dropbox or solicitor 
extranets. 



CREK



ODRPlat



DEF

• A single platform for managing mediation cases
• Data hosted in southern England in 3 geographically 

discrete Tier 3+ data centres
• Data is encrypted end-to-end on the platform
• Onboard messaging only between users registered 

to each case
• Data permissioning system in place, instantly 

reversible
• Virtual Filing Cabinet creates a structured bundle by 

reference to well known categories: e.g. Witness 
Statements, expert reports 

• Data reports are enabled















Thank you!

For more information contact – tonyguise@disputesefiling.com

Q&A?

mailto:tonyguise@disputesefiling.com



